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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

t zyc, 3lg ca g hara 3r4lat zmrznf@raw1 at 3N@:­
fa,ppeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcRfn:r~. 1994 c#l" 'efffi 86 cB' Gffi1fu 3N@ cITT ~ cB' "Cfffi c#l" \i'fT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf2a flu fl# zc, sar zge vi hara r4ta zznf@au 3. 2o, =g #ea
l31ffclccl cpRJl\3°-s, "tftfTOfr ~. 3ll3l-Jqlisllq-380016
The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-.._ O 20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r41Rt1 nrznf@raw ant f4ft1 3rfefu, 1994 c#l" 'efffi 86 (1) cB' Gffi1fu 378la tara
Ptlll-JlcJ<.>11, 1994 cB' frn:r=r 9 (1) cB' Gffi1fu ~ "CJTTl=f ~:tr- 5 lf 'qR >IRllJT lf c#l" \JfT
~ ~ ~ "ffi !!:f ~~ fag 3r4la a nu{ & Ura 4fat
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# ui hara at in, ans #t l=!M 3ITT" C'flTTllT lfm ~ ~ 5 C'lT'&" m ~ cJ?B t asi T
1 ooo/ - 1:Jfffi ~ °ITT'fr I "(JJ6T~ cBT l=!M, 6lfTGf cBT l=!rT 3ITT" C'flTTllT ·rzur uif+ 6T; 5 C'lT'&" m
50 C'lT'&" "i:1cP "ITT at u; 500o/ - 1:lf@ ~ °ITT'fr I "(JJ6T~ cBT l=!M, 6lfTGf cBT l=!M 3ITT" ~ lfm
~~ 50 C'lT'&" IT unar & azi nu; 1oooo/ - 1:Jfffi ~ °ITT'fr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate ·
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/­
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount oC-servi:ce-.tax & interest demanded & penalty levied is is more

~_,,;;;.'},, i-<1,1· "·than five lakhs but not exceetjii:)g~Rs,.,,Fifay,~L:.Ak~s, Rs.10,000/- where the amount of service tax
& interest ?emanded & penfl}lY)e?~ri\qre\\han fifty Lakhs ru~ees, in the form of crossed
bank draft in favour of the P(s,;?1?fant ;fi~9,1str9r: of\the bench of nominated Public Sector Bank of
the place where the bench of,78 up!ys.situated.4
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(Hi) _·, fcft:fm 3~,1994 ct'I- mxr 86 ctr '3Lf-'cfRT3TT ~ (21:!) cB" 3fwm 374la tar
Rua#}, 1994 k fa g (21:!) m 3W@ Rmffif ~ ~tr.-1 -i:t ct'I- \rlT "ffm1fr ~ \Rlcfi ffl~
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 a·s prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
tbe Appellate Tribunal.

2. zJerrizitf@rd arzrrau gca rf@)fr, 1975 ct)- WITT {Ix~-1 cB" 3IBTm Re#fRa fau
31gar Te Irr vi err ,f@rant # 3fITTT ct)- "ITTff tJx xTi 6.50 /-- tffi cBT rlllll lC'lzgca feae
'(.'1lTT 5RT ~ I .

2. One copy of application or 0.1 0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. it ye,Ur gca vi hara or@z nrnf@rover (arffqf@) [zmra«at, 1982 if ~y 3rr if@erai a) Rf aa ar frrlli:l'i ct)- 311'< ~")- &TR 3ITTITTlm TTPm ™T % I

3. Attention is also invited to the rules covering these and other related matters
contajned in the Customs, Excise and Ser1ice Appellate Tribunal (Procedure) Rules, 1982.

4. #tar gra, hctr 3ur rea vi paras 3rd#tr f@rawr (air+a lJfct 3-fCfrc;rr m~ cJ1"
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9) feiia: &..2ey sitRr faRr 3f@1fern , «&&9 ftnr zs aiauia tars st sf rapRt we?&, rr
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(i) mu 11 trm3-Rf<JTcf~m
(ii) #c.iCfc @m ~ill~ J]wT 'WQJ
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> 3rt qr zr fh s nr h uanr f@#tzr (i. 2) 3f@)era, 2014 h 3nr qa fns#
3r414tar ,1f@part hGefa7f2ra 3@T "Qcf 3nfrc;r cn1'~~~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) z iasf , sr3er huf3rdu@awThmar szi rea 3rzrar ran zr avs
fa1fa t at air fara areah 10% arru3th srzi haa au fraiRa t arr avg h
10% 21arrr6l 5srrat a. #N
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4(1) In view of above, an appeal againstthjs order, shall;lie before the Tribunal on
payment of 10% of the duty demanded whereduty.or. duty\and\penalty are m dispute, or
penalty, where penalty alone 1s m dispute. '\t}\;~~~)
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ORDERIN APPEAL> Mp

This order arises out of the appeal filed by M/s Torrent Pharmaceuticals
Ltd, Torrent House, Off Ashram Road, Navrangpura, Ahmedabad 380009
(hereinafter referred to as 'the · appellant') against the OIO SD-02/REF­

304/DRM/2015-16 F.NO.SD-02/Ref-163/13-14 dated 31.3.2016 (hereinafter
referred to as 'the impugned order') passed by the Assistant Commissioner,

Service Tax, Division II, Ahmedabad (hereinafter referred to as 'the sanctioning
authority') on 31.3.2016.

2.1 The appellant has filed a refund claim for accumulated credit of Rs.

2,67,80,000/- under Notification No. 27/2012-CE (NT) dated 18.06.2012
(hereinafter referred to as the 'said Notification') for the period January 2013 to

March 2013 on 3.9.2013. Similarly, the appellant had also filed claim on

0 3.1.2014 for the refund claim for wrong Service Tax payment of Rs.
2,90,90,496/-. Claim for Rs. 2,90,90,496 on the compensation amount paid by
them to their foreign subsidiary marked as Torrent Pharmaceuticals GMBH

(hereinafter referred to 'as TPG') in the capacity of Service Recipient under
Section 68(2) of the Finance Act, 1994. Both the claims were scrutinized for its

..
admissibility and the two Showcause notices, proposing the rejection of the
refund claims were issued, which are as follows,

2.2. Refund claim of Rs. 2,67,80,000/- :- Showcause Notice No. SD-
02/REF-91/13-14 dated 27.9.2013. The Show cause notice proposes rejection

on the counts that as to how the compensation paid to TPG cannot be. held as

export of services inasmuch as how would the provisions of the said Notification

would stand applied; that the appellant has been providing taxable services in

India and in that case the appellant had failed to establish and provide any
specific reason as to why they were not in a position to utilize the Cenvat

Credit; that the appellant had been providing Business Support Services to

their subsidiaries overseas but has failed to provide any evidence to justify this
fact; that the appellant has paid the Service Tax as a service recipient under
the reverse charge mechanism and in such circumstances how the same can be

treated as Export of Services; that there is no foreign inward remittances to
support the exports as claimed by the appellant.

2.3 Refund claim of $%%299%7239186/-. showcause Notice No. sD-02/RF­
163/13-14 dated 15.1.1£14~11:~~~rS;~as already preferred a refund claim for a
Rs. 2,67,80,000/- unde tl e ad if7cation on the same issue covering the d.;l
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4 V2(ST)52/A-11/2016-17

same period and same set of transactions; that the appellant has failed to
provide any justification and authority for filing the claim again on 3.1.2014 as

in fact they had already applied for the refund claim on 3.9.2013 and as such
the appellant had failed to furnish proper authority and ground for filling the
said refund claim twice.

3. Both the above show cause notices were adjudicated vide OIO F.NO.SD­

02/Ref-202/2013-14 dated 31.3.2014 wherein the adjudicating authority
rejected the claim of the appellant.

4. Aggrieved by the impugned order, the appellant has filed an appeal to

Commissioner Appeal on various grounds. Commissioner Appeal vide OIA No.

AHM-SVTAX-000-APP-274-13-14 dated 13.12.13 remanded back the case as O
under-

"I thereby, remand back this part of the appeal to the original

adjudicating authority, to decide the refund in light of the observations

brought by way of my findings above in case of refund claim of Rs.
· · 2,67,80,000/-. As regards the appeal for refund of Service Tax paid on

the compensation amount of Rs. 2,90,90,496/-, the same stands

rejected, as the Service Tax so paid appears to be within the framework
of law."

4.1 Appellant in their ground of appeal has stated that " That portion of
aforesaid OIA wherein refund of Rs. 2,90,90,496 was rejected By Ld.
Commissioner (Appeal), The Aappellants preferred an appeal before the

Hon'ble CESTAT on various grounds. The appeal is currently pending for
hearing"

5. In remand proceedings , The Asst. Commissioner Service Tax, Div-II
vide impugned order F.No.SD-02/Ref-304/2015-16 dated 31.3.2016 sanctioned
the refund under section 11B of service tax of Rs. 2,67,80,000/- but no
interest of delayed refund was granted.

6. Appellant had filed appeal in Commissioner appeal 0n 09.05.2016 wherein
they stated that the application of refund for Rs. 2,67,80,000/- was filed on
03.09.2013 and they are entitlementfac:;';;:ce·test,,on refund from three months

• <c\
from dated of filing refund in terms.jn.sectii/11B of CEA 1944. They have
reed upon foowins judgments- ! %$, J?
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Ranbaxy Laboratories Vs. Union of India, 20li(273)ELT.3.(SC)

Siddhant Chemicals Vs. UOI 2014 (304) ELT 44 (All)

7. Appellant also relied upon CBEC circular No. 670/61/2002-cx dated

01.10.2002 wherein instruction is issued to departmental officers · to

scrupulously follow the interest liabity provisions where refund is not
sanctioned within prescribed time.

o

-o

08. Personal Hearing in the matter was held on 30.06.2016, wherein
Ms. Madhu Jain, Advocate and Mr. Tejas Shah appeared on behalf of the

appellant and reiterated the contents of the appeal memorandum in both the

appeals V2(ST) 108 , 109 (2V2(ST)52/A-II/2016-17) being similar in nature ..

09. I have carefully gone through the facts of the case on records, grounds

of the Appeal Memorandum, and oral submissions made by the appellant at
the time of personal hearing.

10. I find that in the case before me the appeal has been filed on 08.05.2016
after receipt of the impugned order on 31.03.2016 by the appellant. As per the

provisions of Section-85 (3) of the Finance Act, 1994 as amended vide the
Finance Act, 2012 made effective from 28.05.2012, an appeal was required to

be presented before the Commissioner, Central Excise (Appeals) within two

months from the date of receipt of the impugned order. I find that the appeal is
filed within time.

11. The appellant with this present appeal against the impugned order
has pleaded for the interest under the provisions of Section 11BB of the
Central Excise Act, 1944.

12. The moot point for decision before me is that whether the appellant is

eligible for the interest under the provisions of Section 11 BB of the Central

Excise Act,. I find that initially refund claim was filed in terms of Notification

No. 27/2012-CE (NT}<ctjJf~]~0-~.06.2012 on 03.09.2013 in respect of.2Pe%rs»Aa\- ,· ~ ,., "' /,· I
o<.i
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accumulated input Service Tax credit of Rs.2,67,80,000/-. for the period Jan
2013 to March 2013.

13. Original refund claim of Rs.2,67,80,000/-was initially rejected but
later on sanctioned in remand proceedings vide impugned order dated
31.03.2016 but no interest was sanctioned.

14. I find that payment of interest on sanctioning of refund beyond three

months· from the date of receipt of the application of refund claim till the
date of refund of such duty is governed by the provisions of Section 11 BB of
the Central Excise Act, 1944 made applicable to the service tax cases vide

Section 83 of the Finance Act, 1994. Section l lBB ibid is reproduced as
under for better appreciation of the issue in appeal.

"SECTION [Interest on delayed refunds. 11BB.- If any duty ordered
to be refunded under sub-section (2) of section 11B to any_ applicant is
not refunded within three months from the date of receipt of
application under sub-section (1) of that section, there shall be paid to
tnat applicant interest at such rate, [not below five per cent] and not
exceedmg thirty per cent per annum as is for the time being fixed [by
the Central Government, by Notification in the Official Gazette], on

· such duty from the date immediately after the expiry of three months
from the date of receipt of such application till the date of refund of
such duty"

15. Further, payment of interest on sanctioning of refund beyond three

months from the date of receipt of the application of refund claim till the
date of refund of such duty is a settled issue in pursuance to the various

judgments passed by the higher judicial forums as well as being clarified by

the CBEC also from time to time. The CBEC vide Circular No.670/61/2002-
CX dated 01.10.2002 being relevant in this case, is interalia reproduced as
under.

"In this connection, Board would like to stress that the provisions

of section 11BB of Central Excise Act, 1944 are attracted automatically

for any refund sanctioned beyond a period of three months. The
jurisdictional Central Excise Officers are not required to wait for

instructions from any superior officers or to look for instructions in the
orders of higher appellate authority forgrant,of-interest."

/}??\)
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16. Section 11-BB of the Act makes provision for payment of interest

from the date immediately after. expiry of three,months from the date of
•· '5

receipt of the application under sub-section (1) of that section, till the date

of refund of such duty at such rate as may be fixed by the Central

Government by notification in the Official Gazette subject to the minimum

and maximum limits specified there under, if any duty ordered to be

refunded under sub-section (2) of Section 11-B to any applicant is not

refunded within three months from the date of receipt of such application.

Thus, section 11BB of the Act would be attracted in case where there is

delay in refunding the amount of duty ordered to be refunded under sub­

section (2) of section 11B of the Act. Refund under Rule 5 of the Rules also

being a refund under sub-section (2) of Section 11B of the Act would

therefore, squarely fall within the ambit of Section 11BB of the Act and

interest would be payable under Section 11BB of the Act in case of delay in·

sanctioning refund under Rule 5 of the Rules.

17. Further, I find that the issue in question is also decided by the

higher judicial forums in the following judgments, wherein it is held that the

interest should be paid from the expiry of three months from the date of

· receipt ofrefund application.

• J.K.cement Works V/s ACC- 2004(170) ELT 4 (Raj. H.C.)- Also.

maintained by S.C.-2005 (179) ELT A150 (S.C.)

• Kerala Chemicals & Protines Ltd.- 2007 (211) ELT 259- (Ti .

Bang.)

• CEX,Pune-III V/s Movilex Irrigation Ltd.-2007 (207) ELT 617

(Tri. Mumbai)

• CCE V/S Reliance industries Ltd- 2010(259)ELT 356 (Guj HC)

• Ranbaxy Laboratories Vs. Union of India, 2011(273)ELT.3.(SC)

18. In view of above, I find force in the contention of the appellant and

also reliance placed by the appellant in appeal, on various

decisions/judgments of the higher judicial forums and the CBEC circulars

issued in this regard being relevant to the issue, also support the contention

of the appellant. According!ff1?hld.that the appellant is eligible of the

E#'•\\i'\)~(,·.,:, .... ,._,'tt\ ,,. ·,;,-•._•, ·.' · /.:.•.: >-..._,
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interest at such rate for the time being fixed by the Central Government by
Notification in the Official Gazette on such refund amount from the date

immediately after the expiry of three months from the date of such

application of refund till the date of refund of such service tax. However, I

find that Appellant vide letter dated 21.10.2013 had informed adjudicating
authority that they will file SCN reply by 02.11.2013 but filed on

02.12.2013. I hold that 35 days delay occurred in filing reply on part of
appellant is not entitled for interest.

19. The appeal filed by the appellant is thereby disposed off in above
terms.

lA!---I
(UMA SHANKER)
COMMISSIONER

(APPEALS-II)
CENTRAL EXCISE, AHMEDABAD

ATTESTED~

%lfa,
SUPERINTENDENT(APPEALS-II),
CENTRAL EXCISE, AHMEDABAD.

By R.P.A.D.:
M/s Torrent Pharmaceuticals Ltd,
Torrent House,
Off Ashram Road,
Navrangpura,
Ahmedabad. 380009

Copy To:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, Service Tax, Ahmedabad.
3) The Deputy Commissioner, Service Tax, Division-II, Ahmedabad.
5) The Assistant Commissioner (Systems), Service Tax(HQ), Ahmedabad.
6) The P.A. to Commissioner (Appeals-IV), Central Excise, Ahmedabad.
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